UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

12-5-2013

State v. Tracy Appellant's Reply Brief Dckt. 40739

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
Recommended Citation
"State v. Tracy Appellant's Reply Brief Dckt. 40739" (2013). Not Reported. 1293.
https://digitalcommons.law.uidaho.edu/not_reported/1293

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.

IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Respondent,
vs.
DESIRAE AMANDA TRACY,
Appellant.

)
)
)
)
)
)
)
)
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II. ARGUMENT IN REPLY
A.

The Warrantless Entry Into Ms. Tracy's Home Was Unconstitutional

Ms. Tracy has set out in her Opening Brief why the warrantless entry into her home
violated both the state and federal constitutions. Ms. Tracy's case, as discussed in the Opening
Brief, is analogous to State v. Reynolds, 146 Idaho 466, 197 P.3d 327 (Ct. App. 2008), wherein
the Court of Appeals held that an exigent circumstances exception to the warrant requirement did
not apply when Reynolds was found by the police outside his home and the police made no
attempt to resolve any concerns about the safety of occupants inside the house without entering
the house by calling out or knocking on the door. As in Reynolds, when Ms. Tracy and the
children could be observed by the police outside the home, there was no immediate risk of harm
to any of them and entry into the home without a warrant or permission was unconstitutional.
The State makes no attempt to distinguish Reynolds in its brief. It does not even cite the
case. Respondent's Brief p. ii. Rather, the State asks this Court to find the warrantless entry in
this case constitutional in reliance on State v. Barrett, 138 Idaho 290, 62 P.3d 214 (Ct. App.
2003). However, Barrett is quite unlike this case.
In Barrett, a medical professional called 911 after he found his neighbor Barrett on his
knees at the professional's front door, unable to stand, and trying to open the door. Barrett
indicated that he could not hear and that he might be having a heart attack. The medical
professional called 911. When the police arrived as a "medical assist" Barrett was incoherent
and curled up in a fetal position. Barrett's front door was open and the medical professional
indicated that Barrett had a wife and children but they had not been seen all day. Barrett was not
able to answer officer inquires about the safety of his family. After paramedics arrived, the

police went to Barrett's house, loudly identified themselves several times, and asked anyone
inside to come to the front door. No one responded and the police then went inside to be sure
that Barrett's wife and children did not need emergency medical assistance.
In approving the entry, the Court of Appeals noted that the police tried to learn from
Barrett the nature and cause of the medical condition that had driven him from his home to his
neighbor's house seeking help, but Barrett could not communicate with them. The Court further
noted that the police attempted repeatedly in loud voices to implore any occupants of Barrett's
house to come to the door before they decided to enter. Under these circumstances, the Court
held that the entry was justified because "there existed a compelling need" as "the risk of danger
to persons inside that dwelling, as then reasonably perceived by the police, constituted an
exigency." 138 Idaho at 294, 62 P.3d at 218.
In this case, Ms. Tracy was neither experiencing a medical emergency, nor was she
unable to communicate with the police so as render her incapable of allaying any concerns about
her safety or the safety of her children. Nor did the police, as in Barrett, attempt to resolve any
legitimate concerns they had without violating the state and federal constitutional rights to be free
of unreasonable searches. The police in this case did not repeatedly call out to determine if
anyone inside besides Ms. Tracy and the children they had observed needed medical attention.
The police in this case did not wait a few minutes to see if the red marks they observed on the
baby would dissipate as predicted by Ms. Tracy. Instead, they immediately entered the home
without a warrant.
Rather than being a case like Barrett where concerns about the safety of occupants in the
home justified the entry after all other methods of assuring safety had been exhausted, this case
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was like Reynolds. As noted by the Court of Appeals in Reynolds:
If Officer Harmon had first knocked or called out to occupants and received no
response, the telephoned report of a woman being held against her will could have
justified a warrantless entry to ensure that there was no one in the house who was
physically restrained or too frightened to respond to the officers, but that did not
occur.
146 Idaho at 471, 197 P.3d at 332.
In this case also, the police did not first call out to occupants and receive no reply.
Instead, upon seeing the baby, the police simply entered the home without permission and
without a warrant. As in Reynolds, this was a violation of the state and federal constitutions and
the evidence obtained as a result should have been suppressed.

III. CONCLUSION
For the reasons set forth in the Opening Brief and above, Ms. Tracy respectfully asks this
Court to reverse the order denying the motion to suppress and remand with instructions to allow
her to withdraw her conditional guilty plea and to dismiss the case.
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Submitted this 5- day of December, 2013.
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Deborah Whipple

Attorney for Desirae Tracy
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